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(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law, or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(Authority: 5 U.S.C. 552(b)(7))

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of any agency responsible for the regu-
lation or supervision of financial insti-
tutions.

(9) Geological and geophysical infor-
mation and data (including maps) con-
cerning wells.

(b) Information in the categories ex-
empted under paragraph (a) of this sec-
tion, other than in paragraph (a)(3)
which is applicable to Department of
Veterans Affairs claimant records, will
be released only as authorized in § 1.550.
The release of information from De-
partment of Veterans Affairs claimant
records will be made only in accord-
ance with §§ 1.501 through 1.526.

(c)(1) Whenever a request is made
which involves access to records de-
scribed in paragraph (a)(7)(i) of this
section and

(i) The investigation or proceeding
involves a possible violation of crimi-
nal law, and

(ii) There is reason to believe that

(A) The subject of the investigation
or proceeding is not aware of its pend-
ency, and

(B) Disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement pro-
ceedings, the Agency may, during only
such time as that circumstance con-
tinues, treat the records as not subject
to the requirements of this section.

(2) Whenever informant records
maintained by a criminal law enforce-
ment agency under an informant’s
name or personal identifier are re-
quested by a third party according to
the informant’s name or personal iden-
tifier, the Department may treat the
records as not subject to the require-
ments of this section unless the in-
formant’s status as an informant has
been officially confirmed.

(Authority: 5 U.S.C. 552(c)(1) and (c)(2))

[32 FR 10850, July 25, 1967, as amended at 40
FR 12657, Mar. 20, 1975; 42 FR 37976, July 26,
1977; 53 FR 9442, Mar. 23, 1988]

§ 1.554a Predisclosure notification pro-
cedures for confidential commercial
information.

(a) General. During the conduct of its
business the Department of Veterans
Affairs (VA) may acquire records which
contain confidential commercial infor-
mation, as defined in paragraph (b) of
this section. Such records will not be
released in response to a Freedom of
Information Act (FOIA) request, except
under the provisions of this section.
This section establishes uniform VA
procedures for giving submitters
predisclosure notice of requests for
their records which contain confiden-
tial commercial information that may
be exempt from disclosure under 38
CFR 1.554(a)(4). These procedures are
required by Executive Order 12600,
Predisclosure Notification Procedures
for Confidential Commercial Informa-
tion, dated June 23, 1987.

(b) Definitions—(1) Confidential com-
mercial information means records pro-
vided to the government by a sub-
mitter that arguably contain material
exempt from release under Exemption
4 of the FOIA, 5 U.S.C. 552 (b)(4), as im-
plemented by § 1.554 of this part, be-
cause disclosure could reasonably be
expected to cause substantial competi-
tive harm.
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(2) Submitter means any person or en-
tity who provides confidential commer-
cial information to the government.
The term ‘‘submitter’’ includes, but is
not limited to corporations, State gov-
ernments, and foreign governments.

(c) Notification to submitters of con-
fidential commercial information. When a
request is received, for a submitter’s
record(s), or information which con-
tains confidential commercial informa-
tion, and the request is being processed
under the FOIA, 5 U.S.C. 552, the sub-
mitter will be promptly notified in
writing of the request when required by
paragraph (d) of this section. The noti-
fication will advise the submitter that
a request for its record(s) has been re-
ceived and is being processed under the
FOIA. The notice will describe the
exact nature of the record(s) requested
or will provide to the submitter copies
of the record(s) or portions thereof con-
taining the requested confidential com-
mercial information. It will also in-
form the submitter of the opportunity
to object to the disclosure in writing
within 10 working days, and of the re-
quirements for such a written objec-
tion, as described in paragraph (f) of
this section. The notification will be
sent by certified mail, return receipt
requested.

(d) When notification is required. (1)
For confidential commercial informa-
tion submitted to VA prior to January
1, 1988, notification to submitters is re-
quired whenever:

(i) The records are less than 10 years
old and the requested information has
been designated by the submitter as
confidential commercial information;
or

(ii) VA facility, administration, or
staff office which has custody of the re-
quested records has reason to believe
that disclosure of the requested infor-
mation could reasonably be expected to
cause substantial competitive harm.

(2) For confidential commercial in-
formation submitted to VA on or after
January, 1, 1988, notification is re-
quired whenever:

(i) The submitter has in good faith
designated the requested records as
confidential information in accordance
with paragraph (e) of this section; or

(ii) VA facility, administration, or
staff office which has custody of the re-

quested records has reason to believe
that disclosure could reasonably be ex-
pected to cause substantial competi-
tive harm.

(e) Designation by submitters of infor-
mation as confidential commercial infor-
mation. (1) When business records are
provided to VA, the submitter may ap-
propriately designate any records or
portions thereof which contain con-
fidential commercial information, the
disclosure of which could reasonably be
expected to cause substantial competi-
tive harm. This designation may be
made at the time the information or
record is given to VA or within a rea-
sonable period of time thereafter, but
not later than 60 days after receipt of
the information by VA. Information so
designated will be clearly identified by
marking it with the words ‘‘confiden-
tial commercial information’’ or by an
accompanying detailed written descrip-
tion of the specific kinds of informa-
tion that is designated. If a complete
document or record is designated, the
cover page of the document or record
will be clearly marked ‘‘This entire
(document, record, etc.) consists of
confidential commercial information.’’
If only portions of documents are des-
ignated, only those specific designated
portions will be conspicuously anno-
tated as ‘‘confidential commercial in-
formation.’’

(2) A designation described in para-
graph (e)(1) of this section will remain
in effect for a period of not more than
10 years after submission to VA, unless
the submitter provides acceptable jus-
tification for a longer specific period. If
a shorter designation period is ade-
quate, the submitter’s designation
should include the earlier expiration
date. Whenever possible, the submit-
ter’s designation should be supported
by a statement or certification by an
officer or authorized representative of
the submitter that the records are in
fact confidential commercial informa-
tion and have not been published or
made available to the public.

(f) Opportunity to object to disclosure.
(1) When notification to a submitter is
made pursuant to paragraph (c) of this
section, the submitter or designee may
object to the disclosure of any specified
portion of the record(s). Such objection
will be in writing, will be addressed to
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the VA official who provided notice,
will identify the specific record(s) or
portion(s) of records that should not be
disclosed, will specify all grounds upon
which disclosure is opposed, and will
explain in detail why the information
is considered to be a trade secret or
confidential commercial information,
i.e., why disclosure of the specified
records could reasonably be expected to
cause substantial competitive harm.
Information provided by a submitter
pursuant to this paragraph may itself
be subject to disclosure under the
FOIA.

(2) Any objection to disclosure must
be submitted within 10 working days
after receipt by the submitter of notifi-
cation as provided for in paragraph (c)
of this section.

(3) If an objection to disclosure is re-
ceived within the 10 working day time
period, careful consideration will be
given to all specified grounds for non-
disclosure prior to making an adminis-
trative determination whether to dis-
close the record. When it is determined
to disclose the requested record(s) or
portions of records which are the sub-
ject of an objection, the submitter will
be provided a written statement of the
VA decision, the reason(s) that the sub-
mitter’s objections to disclosure were
overruled, a description or copy of the
exact information or record(s) to be
disclosed which were the subject of an
objection, and the specified date of dis-
closure. The date of disclosure will not
be less than 10 working days from the
date this notice is placed into mail de-
livery channels.

(g) Notices to requester. (1) When a re-
quest is received for records that may
contain confidential commercial infor-
mation protected by FOIA exemption
(b)(4), 5 U.S.C. 552(B)(4), the requester
will be notified that the request is
being processed under the provisions of
this regulation and, as a consequence,
there may be a delay in receiving a re-
sponse.

(2) Whenever a submitter is notified,
pursuant to paragraph (c) of this sec-
tion, that VA has received a request for
records which had been provided by
such submitter, and that such request
was being processed under the FOIA,
the requester will be notified that the
submitter is being provided an oppor-

tunity to comment on the request. The
notice to the requester should not in-
clude any of the specific information
contained in the records being re-
quested.

(3) Whenever VA notifies a submitter
of a final decision, the requester will
also be notified by separate correspond-
ence. This notification to the requester
may be contained in VA’s FOIA deci-
sion.

(h) Notices of lawsuit. Whenever a
FOIA requester brings suit seeking to
compel disclosure of confidential com-
mercial information, the submitter of
the information will be promptly noti-
fied.

(i) Exceptions to the notification re-
quirements. The predisclosure notifica-
tion requirements in paragraph (c) of
this section need not be followed if:

(1) It is determined that the record(s)
or information should not be disclosed;

(2) The record(s) requested have been
published or have been officially made
available to the public;

(3) Disclosure of the record(s) or in-
formation is required by law (other
than the FOIA, 5 U.S.C. 552);

(4) Disclosure is required by an Agen-
cy rule that:

(i) Was adopted pursuant to notice
and public comment;

(ii) Specifies narrow classes of
records submitted to VA that are to be
released under the FOIA; and

(iii) Provides in exceptional cir-
cumstances for notice when the sub-
mitter provides written justification,
at the time the information is sub-
mitted or a reasonable time thereafter,
that disclosure of the information
could reasonably be expected to cause
substantial competitive harm;

(5) The record(s) requested are not
designated by the submitter as exempt
from disclosure in accordance with
paragraph (e) of this section, and the
submitter had an opportunity to do so
at the time of submission of the
record(s) or a reasonable time there-
after, and VA does not have substantial
reason to believe that disclosure of the
information would result in competi-
tive harm; or

(6) The designation made by the sub-
mitter in accordance with paragraph
(e) of this section appears obviously
frivolous, except that, in such case, VA
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must still provide the submitter with
advance written notice of any final ad-
ministrative disclosure determination
not less than 10 working days prior to
the specified disclosure date.

(Approved by the Office of Management and
Budget under control number 2900–0393)

(Authority: 38 U.S.C. 501; 5 U.S.C. 552(b)(4):
E.O. 12600 (52 FR 23781))

[57 FR 2229, Jan. 21, 1992]

§ 1.555 Fees.

(a) Definitions of terms. For the pur-
pose of this section, the following defi-
nitions apply:

(1) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade or
profit interests of the requester or the
person on whose behalf the request is
made. To determine whether a request
properly belongs in this category, con-
sideration must be given to the use to
which a requester will put the docu-
ments requested. Where the use of the
records sought is not clear in the re-
quest or where there is reasonable
cause to doubt the use to which the re-
quester will put the records sought, ad-
ditional information may be sought
from the requester before assigning the
request to a specific category.

(2) Direct costs means those expendi-
tures which VA actually incurs in
searching for and duplicating (and in
the case of commercial use requests,
reviewing) documents to respond to a
Freedom of Information Act (FOIA) re-
quest. Direct costs include, for exam-
ple, the salary of the employee per-
forming work, i.e., the basic rate of pay
for the employee, plus 16 percent of
that rate to cover benefits, and the
cost of operating duplicating machin-
ery. Not included in direct costs are
overhead expenses such as costs of
space, and heating or lighting of the fa-
cility in which the records are stored.

(3) Duplication means the process of
making a copy of a document nec-
essary to respond to a FOIA request.
Such copies can take the form of paper
copy, microform, audiovisual materials
or machine readable documentation
(e.g., magnetic tape or disk), among
others. The copy provided must be in a

form that is reasonably usable by re-
questers.

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search. To determine whether a request
properly belongs in this category, the
request must be evaluated to ensure
that it is apparent from the nature of
the request that it serves a scholarly
research goal of the institution, rather
than an individual goal of the re-
quester or a commercial goal of the in-
stitution.

(5) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis (as that term
is referenced under Commercial use re-
quest of this paragraph) and which is
operated solely for the purpose of con-
ducting scientific research, the results
of which are not intended to promote
any particular product or industry.

(6) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of news) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all inclusive. As
traditional methods of news delivery
evolve (e.g., electronic dissemination
of newspapers through telecommuni-
cations services), such alternative
media will be included in this category.
Freelance journalists may be regarded
as working for a news organization if
they can demonstrate a solid basis for
expecting publication through that or-
ganization, even though not actually
employed by it. A publication contract
would be the clearest proof, but the re-
quester’s past publication history can
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